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Petitioner cites State v. Jones, 117 Wn. App. 89, 68 P.3d

1153 (2003) as an instance where the court reviewed an

unpreserved claim of opinion testimony. However, this Court

subsequently issued the definitive word on the RAP 2.5(a)

issue—holding that even an explicit opinion on the defendant’s

guilt is not manifest error in light of standard jury instructions

making jurors the sole deciders. State v. Kirkman, 159 Wn.2d

918, 937, 155 P.3d 125 (2007); see also CP 220, 226 (same

instructions) and State v. Montgomery, 163 Wn.2d 577, 595-96,

183 P.3d 267 (2008) (finding no manifest error, i.e., no actual



prejudice, in light of standard jury instruction). More
importantly, it is irrelevant in light of the court of appeals’
decision to reach the merits. Unpub. Op. at 17 (“[a]ssuming
without deciding that this issue was preserved on appeal”). It
found the detective’s question about why McGhee remained did
not express an opinion on guilt. /d.

McGhee notes that this Court has declined review of
State v. House, 32 Wn. App. 2d 1, 553 P.3d 1157 (2024)
(affirming same criminal conduct analysis on objective
statutory intents). As the State argued below, the crimes cannot
encompass the same criminal conduct because they have
different victims. Br. of Resp. at 51-52 (citing RCW
9.94A.589(1)(a)). Keith Rogers was the victim of the
attempted murder. CP 1. The public generally is the victim of
a drive-by shooting. CP 2; State v. Bell, 26 Wn. App. 2d 821,
844-45, 529 P.3d 448, 460, review denied, 1 Wn.3d 1035, 536
P.3d 181 (2023). Such an offense recklessly endangers

everyone in the vicinity, which in this case included Crescenda



Banks and Felicia Edwards and possibly the occupants of
nearby businesses. RP 353 (Banks pushing Edwards down and
covering her); Ex 197 (Cam 8).
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